APPENDIX A: SITE PHOTOGRAPHS



Wastewater Treatment plant facilities, looking north.
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View of Percolation pond #6, facing west.
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On Leedom Road looking southeast at project site.
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APPENDIX B: FEDERAL ENDANGERED AND
THREATENED SPECIES



Federal Endangered and Threatened Species
that Occur in or may be Affected by Projects in the
Counties and/or U.S.G.S. 7 1/2 Minute Quads

Document Number: 070116015315
Database Last Updated: January 4, 2006

Quad Lists

Listed Species
Invertebrates

Branchinecta lynchi - vernal pool fairy shrimp (T)

Desmocerus californicus dimorphus - valley elderberry longhorn beetle (T)

Branchinecta conservatio - Conservancy fairy shrimp (E)

Lepidurus packardi - vernal pool tadpole shrimp (E)

Critical habitat, vernal pool tadpole shrimp (X)
Fish
Hypomesus transpacificus - delta smelt (T)

Oncorhynchus mykiss - Central Valley steelhead (T) (NMFS)
Critical Habitat, (X) Central Valley steelhead (NMFS)

Oncorhynchus tshawytscha - Central Valley spring-run chinook salmon (T) (NMFS)
Amphibians

Ambystoma californiense - California tiger salamander, central population (T)

Rana aurora draytonii - California red-legged frog (T)

Reptiles

Thamnophis gigas - giant garter snake (T)
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Birds

Haliaeetus leucocephalus - bald eagle (T)

Plants

Neostapfia colusana - Critical habitat, Colusa grass (X)
Tuctoria greenei - Critical habitat, Greene’s tuctoria (X)
Candidate Species

Fish

Oncorhynchus tshawytscha - Central Valley fall/late fall-run chinook salmon (C) (NMFS)
Quads Containing Listed, Proposed or Candidate Species
Waterford (442A)

Riverbank (442B)

Ceres (4420)
Denair (442D)

Key:
(E) Endangered - Listed (in the Federal Register) as being in danger of extinction.

(T) Threatened - Listed as likely to become endangered within the foreseeable future.

(P) Proposed - Officially proposed (in the Federal Register) for listing as endangered or

threatened.

(NMFS) Species under the Jurisdiction of the National Marine Fisheries Service. Consult

with them directly about these species.

Critical Habitat - Area essential to the conservation of a species.

(PX) Proposed Critical Habitat - The species is already listed. Critical habitat is being

proposed for it.
(C) Candidate - Candidate to become a proposed species.
(CA) Listed by the State of California but not by the Fish & Wildlife Service.
(D) Delisted - Species will be monitored for 5 years.

(SC) Species of Concern/(SLC) Species of Local Concern - Other species of concern to the

Sacramento Fish & Wildlife Office.
(X) Critical Habitat designated for this species
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Important Information About Your Species List
How We Make Species Lists

We store information about endangered and threatened species lists by U.S. Geological Survey
72 minute quads. The United States is divided into these quads, which are about the size of San
Francisco.

The animals on your species list are ones that occur within, or may be affected by projects
within, the quads covered by the list.

Fish and other aquatic species appear on your list if they are in the same watershed as your quad
or if water use in your quad might affect them.

Amphibians will be on the list for a quad or county if pesticides applied in that area may be
carried to their habitat by air currents.

Birds are shown regardless of whether they are resident or migratory. Relevant birds on the
county list should be considered regard-less of whether they appear on a quad list.

Plants

Any plants on your list are ones that have actually been observed in the quad or quads covered
by the list. Plants may exist in an area without ever having been detected there. You can find out
what's in the nine surrounding quads through the California Native Plant Society's online
Inventory of Rare and Endangered Plants.

Surveying

Some of the species on your list may not be affected by your project. A trained biologist or
botanist, familiar with the habitat requirements of the species on your list, should determine
whether they or habitats suitable for them may be affected by your project. We recommend that
your surveys include any proposed and candidate species on your list.

For plant surveys, we recommend using the Guidelines for Conducting and Reporting Botanical
Inventories. The results of your surveys should be published in any environmental documents
prepared for your project.

State-Listed Species

If a species has been listed as threatened or endangered by the State of California, but not by us
nor by the National Marine Fisheries Service, it will appear on your list as a Species of Concern.
However you should contact the California Department of Fish and Game Wildlife and Habitat
Data Analysis Branch for official information about these species.



Your Responsibilities Under the Endangered Species Act

All plants and animals identified as listed above are fully protected under the Endangered
Species Act of 1973, as amended. Section 9 of the Act and its implementing regulations prohibit
the take of a federally listed wildlife species. Take is defined by the Act as "to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect" any such animal.

Take may include significant habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding, or shelter (50 CFR §17.3).

Take incidental to an otherwise lawful activity may be authorized by one of
two procedures:

If a Federal agency is involved with the permitting, funding, or carrying out of a
project that may result in take, then that agency must engage in a formal consultation
with the Service.

During formal consultation, the Federal agency, the applicant and the Service work
together to avoid or minimize the impact on listed species and their habitat. Such
consultation would result in a biological opinion by the Service addressing the
anticipated effect of the project on listed and proposed species. The opinion may
authorize a limited level of incidental take.

If no Federal agency is involved with the project, and federally listed species may be
taken as part of the project, then you, the applicant, should apply for an incidental
take permit. The Service may issue such a permit if you submit a satisfactory
conservation plan for the species that would be affected by your project.

Should your survey determine that federally listed or proposed species occur in the
area and are likely to be affected by the project, we recommend that you work with
this office and the California Department of Fish and Game to develop a plan that
minimizes the project's direct and indirect impacts to listed species and compensates
for project-related loss of habitat. You should include the plan in any environmental
documents you file.

Critical Habitat

When a species is listed as endangered or threatened, areas of habitat considered essential to its
conservation may be designated as critical habitat. These areas may require special management
considerations or protection. They provide needed space for growth and normal behavior; food,
water, air, light, other nutritional or physiological requirements; cover or shelter; and sites for
breeding, reproduction, rearing of offspring, germination or seed dispersal.

Although critical habitat may be designated on private or State lands, activities on these lands are
not restricted unless there is Federal involvement in the activities or direct harm to listed wildlife.



If any species has proposed or designated critical habitat within a quad, there will be a separate
line for this on the species list. Boundary descriptions of the critical habitat may be found in the
Federal Register. The information is also reprinted in the Code of Federal Regulations (50 CFR
17.95). See our critical habitat page for maps.

Candidate Species

We recommend that you address impacts to candidate species. We put plants and animals on our
candidate list when we have enough scientific information to eventually propose them for listing
as threatened or endangered. By considering these species early in your planning process you
may be able to avoid the problems that could develop if one of these candidates was listed before
the end of your project.

Species of Concern

Your list may contain a section called Species of Concern. This is an informal term that refers to
those species that the Sacramento Fish and Wildlife Office believes might be in need of
concentrated conservation actions. Such conservation actions vary depending on the health of the
populations and degree and types of threats. At one extreme, there may only need to be periodic
monitoring of populations and threats to the species and its habitat. At the other extreme, a
species may need to be listed as a Federal threatened or endangered species. Species of concern
receive no legal protection and the use of the term does not necessarily mean that the species will
eventually be proposed for listing as a threatened or endangered species.

Wetlands

If your project will impact wetlands, riparian habitat, or other jurisdictional waters as defined by
section 404 of the Clean Water Act and/or section 10 of the Rivers and Harbors Act, you will
need to obtain a permit from the U.S. Army Corps of Engineers. Impacts to wetland habitats
require site specific mitigation and monitoring. For questions regarding wetlands, please contact
Mark Littlefield of this office at (916) 414-6580.

Updates

Our database is constantly updated as species are proposed, listed and delisted. If you address
proposed, candidate and special concern species in your planning, this should not be a problem.
However, we recommend that you get an updated list every 90 days. That would be December
11, 2005.



APPENDIX C: VALLEY ELDERBERRY
LONGHORN BEETLE
CONSERVATION GUIDELINES



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Sacramento Fish and Wildlife Office
2800 Cottage Way, Room W-2605
Sacramento, California 95825

Conservation Guidelines for the
Valley Elderberry Longhorn Beetle
9 July 1999

The following guidelines have been issued by the U.S. Fish and Wildlife Service (Service) to
assist Federal agencies and non-federal project applicants needing incidental take authorization
through a section 7 consultation or a section 10(a)(1)(B) permit in developing measures to
avoid and minimize adverse effects on the valley elderberry longhorn beetle. The Service will
revise these guidelines as needed in the future. The most recently issued version of these
guidelines should be used in developing all projects and habitat restoration plans. The survey
and monitoring procedures described below are designed to avoid any adverse effects to the
valley elderberry longhorn beetle. Thus a recovery permit is not needed to survey for the beetle
or its habitat or to monitor conservation areas. If you are interested in a recovery permit for
research purposes please call the Service’s Regional Office at (503) 231-2063.

Background Information

The valley elderberry longhorn beetle (Desmocerus californicus dimorphus), was listed as a
threatened species on August 8, 1980 (Federal Register 45: 52803-52807). This animal is fully
protected under the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.). The
valley elderberry longhorn beetle (beetle) is completely dependent on its host plant, elderberry
(Sambucus species), which is a common component of the remaining riparian forests and
adjacent upland habitats of California’s Central Valley. Use of the elderberry by the beetle, a
wood borer, is rarely apparent. Frequently, the only exterior evidence of the elderberry’s use by
the beetle is an exit hole created by the larva just prior to the pupal stage. The life cycle takes one
or two years to complete. The animal spends most of its life in the larval stage, living within the
stems of an elderberry plant. Adult emergence is from late March through June, about the same
time the elderberry produces flowers. The adult stage is short-lived. Further information on the
life history, ecology, behavior, and distribution of the beetle can be found in a report by Barr
(1991) and the recovery plan for the beetle (USFWS 1984).

Surveys

Proposed project sites within the range of the valley elderberry longhorn beetle should be



surveyed for the presence of the beetle and its elderberry host plant by a qualified biologist. The
beetle’s range extends throughout California’s Central Valley and associated foothills from about
the 3,000-foot elevation contour on the east and the watershed of the Central Valley on the west
(Figure 1). All or portions of 31 counties are included: Alameda, Amador, Butte, Calaveras,
Colusa, Contra Costa, El Dorado, Fresno, Glenn, Kern, Kings, Lake, Madera, Mariposa, Merced,
Napa, Nevada, Placer, Sacramento, San Benito, San Joaquin, San Luis Obispo, Shasta, Solano,
Stanislaus, Sutter, Tehama, Tulare, Tuolumne, Yolo, Yuba.

If elderberry plants with one or more stems measuring 1.0 inch or greater in diameter at
ground level occur on or adjacent to the proposed project site, or are otherwise located where
they may be directly or indirectly affected by the proposed action, minimization measures
which include planting replacement habitat (conservation planting) are required (Table 1).

All elderberry shrubs with one or more stems measuring 1.0 inch or greater in diameter at ground
level that occur on or adjacent to a proposed project site must be thoroughly searched for beetle
exit holes (external evidence of beetle presence). In addition, all elderberry stems one inch or
greater in diameter at ground level must be tallied by diameter size class (Table 1). As outlined
in Table 1, the numbers of elderberry seedlings/cuttings and associated riparian native
trees/shrubs to be planted as replacement habitat are determined by stem size class of affected
elderberry shrubs, presence or absence of exit holes, and whether a proposed project lies in a
riparian or non-riparian area.

Elderberry plants with no stems measuring 1.0 inch or greater in diameter at ground level are
unlikely to be habitat for the beetle because of their small size and/or immaturity. Therefore,
no minimization measures are required for removal of elderberry plants with no stems
measuring

1.0 inch or greater in diameter at ground level with no exit holes. Surveys are valid for a period
of two years.

Avoid and Protect Habitat Whenever Possible

Project sites that do not contain beetle habitat are preferred. If suitable habitat for the beetle
occurs on the project site, or within close proximity where beetles will be affected by the project,
these areas must be designated as avoidance areas and must be protected from disturbance during
the construction and operation of the project. When possible, projects should be designed such
that avoidance areas are connected with adjacent habitat to prevent fragmentation and isolation
of beetle populations. Any beetle habitat that cannot be avoided as described below should be
considered impacted and appropriate minimization measures should be proposed as described
below.



Avoidance: Establishment and Maintenance of a Buffer Zone

Complete avoidance (i.e., no adverse effects) may be assumed when a 100-foot (or wider)
buffer is established and maintained around elderberry plants containing stems measuring 1.0
inch or greater in diameter at ground level. Firebreaks may not be included in the buffer zone.
In buffer areas construction-related disturbance should be minimized, and any damaged area
should be promptly restored following construction. The Service must be consulted before any
disturbances within the buffer area are considered. In addition, the Service must be provided
with a map identifying the avoidance area and written details describing avoidance measures.

Protective Measures

1 Fence and flag all areas to be avoided during construction activities. In areas where
encroachment on the 100-foot buffer has been approved by the Service, provide a
minimum setback of at least 20 feet from the dripline of each elderberry plant.

2 Brief contractors on the need to avoid damaging the elderberry plants and the possible
penalties for not complying with these requirements.

3 Erect signs every 50 feet along the edge of the avoidance area with the following
information: "This area is habitat of the valley elderberry longhorn beetle, a threatened
species, and must not be disturbed. This species is protected by the Endangered Species
Act of 1973, as amended. Violators are subject to prosecution, fines, and imprisonment."
duration of construction.

4 Instruct work crews about the status of the beetle and the need to protect its elderberry
host plant.

Restoration and Maintenance

1 Restore any damage done to the buffer area (area within 100 feet of elderberry plants)
during construction. Provide erosion control and re-vegetate with appropriate native
plants.

2 Buffer areas must continue to be protected after construction from adverse effects of the
project. Measures such as fencing, signs, weeding, and trash removal are usually
appropriate.

3 No insecticides, herbicides, fertilizers, or other chemicals that might harm the beetle or its
host plant should be used in the buffer areas, or within 100 feet of any elderberry plant
with one or more stems measuring 1.0 inch or greater in diameter at ground level.

4 The applicant must provide a written description of how the buffer areas are to be
restored, protected, and maintained after construction is completed.

5 Mowing of grasses/ground cover may occur from July through April to reduce fire
hazard. No mowing should occur within five (5) feet of elderberry plant stems. Mowing



must be done in a manner that avoids damaging plants (e.g., stripping away bark through
careless use of mowing/trimming equipment).

Transplant Elderberry Plants That Cannot Be Avoided

Elderberry plants must be transplanted if they can not be avoided by the proposed project. All
elderberry plants with one or more stems measuring 1.0 inch or greater in diameter at ground
level must be transplanted to a conservation area (see below). At the Service's discretion, a plant
that is unlikely to survive transplantation because of poor condition or location, or a plant that
would be extremely difficult to move because of access problems, may be exempted from
transplantation. In cases where transplantation is not possible the minimization ratios in Table 1
may be increased to offset the additional habitat loss.

Trimming of elderberry plants (e.g., pruning along roadways, bike paths, or trails) with one
or more stems 1.0 inch or greater in diameter at ground level, may result in take of beetles.
Therefore, trimming is subject to appropriate minimization measures as outlined in Table 1.

1

Monitor. A qualified biologist (monitor) must be on-site for the duration of the
transplanting of the elderberry plants to insure that no unauthorized take of the valley
elderberry longhorn beetle occurs. If unauthorized take occurs, the monitor must have the
authority to stop work until corrective measures have been completed. The monitor must
immediately report any unauthorized take of the beetle or its habitat to the Service and to
the California Department of Fish and Game.

Timing. Transplant elderberry plants when the plants are dormant, approximately
November through the first two weeks in February, after they have lost their leaves.
Transplanting during the non-growing season will reduce shock to the plant and increase
transplantation success.

Transplanting Procedure.

a. Cut the plant back 3 to 6 feet from the ground or to 50 percent of its height
(whichever is taller) by removing branches and stems above this height.
The trunk and all stems measuring 1.0 inch or greater in diameter at ground
level should be replanted. Any leaves remaining on the plant should be
removed.

b. Excavate a hole of adequate size to receive the transplant.



c. Excavate the plant using a Vemeer spade, backhoe, front end loader, or other
suitable equipment, taking as much of the root ball as possible, and replant
immediately at the conservation area. Move the plant only by the root ball. If
the plant is to be moved and transplanted off site, secure the root ball with wire
and wrap it with burlap. Dampen the burlap with water, as necessary, to keep
the root ball wet. Do not let the roots dry out. Care should be taken to ensure
that the soil is not dislodged from around the roots of the transplant. If the site
receiving the transplant does not have adequate soil moisture, pre-wet the soil a
day or two before transplantation.

d. The planting area must be at least 1,800 square feet for each elderberry
transplant. The root ball should be planted so that its top is level with the
existing ground. Compact the soil sufficiently so that settlement does not
occur. As many as five (5) additional elderberry plantings (cuttings or
seedlings) and up to five (5) associated native species plantings (see below)
may also be planted within the 1,800 square foot area with the transplant. The
transplant and each new planting should have its own watering basin
measuring at least three (3) feet in diameter. Watering basins should have a
continuous berm measuring approximately eight (8) inches wide at the base

and six (6) inches high.

© Saturate the soil with water. Do not use fertilizers or other supplements or paint
the tips of stems with pruning substances, as the effects of these compounds on
the beetle are unknown.

f.

Monitor to ascertain if additional watering is necessary. If the soil is sandy and
well-drained, plants may need to be watered weekly or twice monthly. If the
soil is clayey and poorly-drained, it may not be necessary to water after the
initial saturation. However, most transplants require watering through the first
summer. A drip watering system and timer is ideal. However, in situations
where this is not possible, a water truck or other apparatus may be used.

Plant Additional Seedlings or Cuttings

Each elderberry stem measuring 1.0 inch or greater in diameter at ground level that is adversely
affected (i.e., transplanted or destroyed) must be replaced, in the conservation area, with
elderberry seedlings or cuttings at a ratio ranging from 1:1 to 8:1 (new plantings to affected
stems). Minimization ratios are listed and explained in Table 1. Stock of either seedlings or
cuttings should be obtained from local sources. Cuttings may be obtained from the plants to be
transplanted if the project site is in the vicinity of the conservation area. If the Service determines
that the elderberry plants on the proposed project site are unsuitable candidates for transplanting,
the Service may allow the applicant to plant seedlings or cuttings at higher than the stated ratios
in Table 1 for each elderberry plant that cannot be transplanted.



Plant Associated Native Species

Studies have found that the beetle is more abundant in dense native plant communities with a
mature overstory and a mixed understory. Therefore, a mix of native plants associated with the
elderberry plants at the project site or similar sites will be planted at ratios ranging from 1:1 to
2:1 [native tree/plant species to each elderberry seedling or cutting (see Table 1)]. These native
plantings must be monitored with the same survival criteria used for the elderberry seedlings (see
below). Stock of saplings, cuttings, and seedlings should be obtained from local sources. If the
parent stock is obtained from a distance greater than one mile from the conservation area,
approval by the Service of the native plant donor sites must be obtained prior to initiation of the
revegetation work. Planting or seeding the conservation area with native herbaceous species is
encouraged. Establishing native grasses and forbs may discourage unwanted non-native species
from becoming established or persisting at the conservation area. Only stock from local sources
should be used.

Examples

Example 1: The project will adversely affect beetle habitat on a vacant lot on the land
side of a river levee. This levee now separates beetle habitat on the vacant lot from extant
Great Valley Mixed Riparian Forest (Holland 1986) adjacent to the river. However, it is
clear that the beetle habitat located on the vacant lot was part of a more extensive mixed
riparian forest ecosystem extending farther from the river’s edge prior to agricultural
development and levee construction. Therefore, the beetle habitat on site is considered
riparian. A total of two elderberry plants with at least one stem measuring 1.0 inch or
greater in diameter at ground level will be affected by the proposed action. The two
plants have a total of 15 stems measuring over 1.0 inch. No exit holes were found on
either plant. Ten of the stems are between 1.0 and 3.0 inches in diameter and five of the
stems are greater than 5.0 inches in diameter. The conservation area is suited for riparian
forest habitat. Associated natives adjacent to the conservation area are box elder (Acer
negundo californica), walnut (Juglans californica var. hindsii), sycamore (Platanus
racemosa), cottonwood (Populus fremontii), willow (Salix gooddingii and S. laevigata),
white alder (Alnus rhombifolia), ash (Fraxinus latifolia), button willow (Cephalanthus
occidentalis), and wild grape (Vitis californica).

Minimization (based on ratios in Table 1):

= Transplant the two elderberry plants that will be affected to the conservation area.

= Plant 40 elderberry rooted cuttings (10 affected stems compensated at 2:1 ratio and 5
affected stems compensated at 4:1 ratio, cuttings planted:stems affected)

* Plant 40 associated native species (ratio of associated natives to elderberry
plantings is 1:1 in areas with no exit holes):
5 saplings each of box elder, sycamore, and cottonwood
5 willow seedlings



5 white alder seedlings

5 saplings each of walnut and ash
3 California button willow

2 wild grape vines

Total: 40 associated native species

Total area required is a minimum of 1,800 sq. ft. for one to five elderberry seedlings and
up to 5 associated natives. Since, a total of 80 plants must be planted (40 elderberries and
40 associated natives), a total of 0.33 acre (14,400 square feet) will be required for
conservation plantings. The conservation area will be seeded and planted with native
grasses and forbs, and closely monitored and maintained throughout the monitoring
period.

Example 2: The project will adversely affect beetle habitat in Blue Oak Woodland
(Holland 1986). One elderberry plant with at least one stem measuring 1.0 inch or greater
in diameter at ground level will be affected by the proposed action. The plant has a total
of 10 stems measuring over 1.0 inch. Exit holes were found on the plant. Five of the
stems are between 1.0 and 3.0 inches in diameter and five of the stems are between 3.0
and 5.0 inches in diameter. The conservation area is suited for elderberry savanna (non-
riparian habitat). Associated natives adjacent to the conservation area are willow (Salix
species), blue oak (Quercus douglasii), interior live oak (Q. wislizenii), sycamore, poison
oak (Toxicodendron diversilobum), and wild grape.

Minimization (based on ratios in Table 1):
Transplant the one elderberry plant that will be affected to the conservation area.

Plant 30 elderberry seedlings (5 affected stems compensated at 2:1 ratio and 5 affected
stems compensated at 4:1 ratio, cuttings planted:stems affected)

Plant 60 associated native species (ratio of associated natives to elderberry plantings is
2:1 in areas with exit holes):

20 saplings of blue oak, 20 saplings of sycamore, and 20 saplings of willow, and seed
and plant with a mixture of native grasses and forbs

Total area required is a minimum of 1,800 sq. ft. for one to five elderberry seedlings and
up to 5 associated natives. Since, a total of 90 plants must be planted (30 elderberries and
60 associated natives), a total of 0.37 acre (16,200 square feet) will be required for
conservation plantings. The conservation area will be seeded and planted with native
grasses and forbs, and closely monitored and maintained throughout the monitoring
period.



Conservation Area—Provide Habitat for the Beetle in Perpetuity

The conservation area is distinct from the avoidance area (though the two may adjoin), and
serves to receive and protect the transplanted elderberry plants and the elderberry and
other native plantings. The Service may accept proposals for off-site conservation areas
where appropriate.

1.

Size. The conservation area must provide at least 1,800 square feet for each transplanted
elderberry plant. As many as 10 conservation plantings (i.e., elderberry cuttings or
seedlings and/or associated native plants) may be planted within the 1800 square foot
area with each transplanted elderberry. An additional 1,800 square feet shall be provided
for every additional 10 conservation plants. Each planting should have its own watering
basin measuring approximately three feet in diameter. Watering basins should be
constructed with a continuous berm measuring approximately eight inches wide at the
base and six inches high.

The planting density specified above is primarily for riparian forest habitats or other
habitats with naturally dense cover. If the conservation area is an open habitat (i.e.,
elderberry savanna, oak woodland) more area may be needed for the required
plantings. Contact the Service for assistance if the above planting recommendations are
not appropriate for the proposed conservation area.

No area to be maintained as a firebreak may be counted as conservation area. Like
the avoidance area, the conservation area should connect with adjacent habitat
wherever possible, to prevent isolation of beetle populations.

Depending on adjacent land use, a buffer area may also be needed between the
conservation area and the adjacent lands. For example, herbicides and pesticides are
often used on orchards or vineyards. These chemicals may drift or runoff onto the
conservation area if an adequate buffer area is not provided.

Long-Term Protection. The conservation area must be protected in perpetuity as habitat
for the valley elderberry longhorn beetle. A conservation easement or deed restrictions to
protect the conservation area must be arranged. Conservation areas may be transferred to
a resource agency or appropriate private organization for long-term management. The
Service must be provided with a map and written details identifying the conservation
area; and the applicant must receive approval from the Service that the conservation area
1s acceptable prior to initiating the conservation program. A true, recorded copy of the
deed transfer, conservation easement, or deed restrictions protecting the conservation area
in perpetuity must be provided to the Service before project implementation.

Adequate funds must be provided to ensure that the conservation area is managed in
perpetuity. The applicant must dedicate an endowment fund for this purpose, and
designate the party or entity that will be responsible for long-term management of the
conservation area. The Service must be provided with written documentation that funding
and management of the conservation area (items 3-8 above) will be provided in



perpetuity.

3 Weed Control. Weeds and other plants that are not native to the conservation area must
be removed at least once a year, or at the discretion of the Service and the California
Department of Fish and Game. Mechanical means should be used; herbicides are
prohibited unless approved by the Service.

4 Pesticide and Toxicant Control. Measures must be taken to insure that no pesticides,
herbicides, fertilizers, or other chemical agents enter the conservation area. No spraying
of these agents must be done within one 100 feet of the area, or if they have the potential
to drift, flow, or be washed into the area in the opinion of biologists or law enforcement
personnel from the Service or the California Department of Fish and Game.

5 Litter Control. No dumping of trash or other material may occur within the conservation
area. Any trash or other foreign material found deposited within the conservation area
must be removed within 10 working days of discovery.

6 Fencing. Permanent fencing must be placed completely around the conservation area to
prevent unauthorized entry by off-road vehicles, equestrians, and other parties that might
damage or destroy the habitat of the beetle, unless approved by the Service. The
applicant must receive written approval from the Service that the fencing is acceptable
prior to initiation of the conservation program. The fence must be maintained in
perpetuity, and must be repaired/replaced within 10 working days if it is found to be
damaged. Some conservation areas may be made available to the public for appropriate
recreational and educational opportunities with written approval from the Service. In
these cases appropriate fencing and signs informing the public of the beetle’s threatened
status and its natural history and ecology should be used and maintained in perpetuity.

7. Signs. A minimum of two prominent signs must be placed and maintained in perpetuity
at the conservation area, unless otherwise approved by the Service. The signs should
note that the site is habitat of the federally threatened valley elderberry longhorn beetle
and, if appropriate, include information on the beetle's natural history and ecology. The
signs must be approved by the Service. The signs must be repaired or replaced within 10
working days if they are found to be damaged or destroyed.

Monitoring

The population of valley elderberry longhorn beetles, the general condition of the conservation
area, and the condition of the elderberry and associated native plantings in the conservation area
must be monitored over a period of either ten (10) consecutive years or for seven (7) years over a
15-year period. The applicant may elect either 10 years of monitoring, with surveys and reports
every year; or 15 years of monitoring, with surveys and reports on years 1, 2, 3, 5, 7, 10, and 15.
The conservation plan provided by the applicant must state which monitoring schedule will be
followed. No change in monitoring schedule will be accepted after the project is initiated. If



conservation planting is done in stages (i.e., not all planting is implemented in the same time
period), each stage of conservation planting will have a different start date for the required
monitoring time.

Surveys. In any survey year, a minimum of two site visits between February 14 and June 30 of
each year must be made by a qualified biologist. Surveys must include:

1 A population census of the adult beetles, including the number of beetles observed, their
condition, behavior, and their precise locations. Visual counts must be used; mark-
recapture or other methods involving handling or harassment must not be used.

2 A census of beetle exit holes in elderberry stems, noting their precise locations and
estimated ages.

3 An evaluation of the elderberry plants and associated native plants on the site, and on the
conservation area, if disjunct, including the number of plants, their size and condition.

4 An evaluation of the adequacy of the fencing, signs, and weed control efforts in the
avoidance and conservation areas.

5 A general assessment of the habitat, including any real or potential threats to the beetle
and its host plants, such as erosion, fire, excessive grazing, off-road vehicle use,
vandalism, excessive weed growth, etc.

The materials and methods to be used in the monitoring studies must be reviewed and approved
by the Service. All appropriate Federal permits must be obtained prior to initiating the field
studies.

Reports. A written report, presenting and analyzing the data from the project monitoring, must be
prepared by a qualified biologist in each of the years in which a monitoring survey is required.
Copies of the report must be submitted by December 31 of the same year to the Service (Chief of
Endangered Species, Sacramento Fish and Wildlife Office), and the Department of Fish and
Game (Supervisor, Environmental Services, Department of Fish and Game, 1416 Ninth Street,
Sacramento, California 95814; and Staff Zoologist, California Natural Diversity Data Base,
Department of Fish and Game, 1220 S Street, Sacramento, California 95814). The report must
explicitly address the status and progress of the transplanted and planted elderberry and
associated native plants and trees, as well as any failings of the conservation plan and the steps
taken to correct them. Any observations of beetles or fresh exit holes must be noted. Copies of
original field notes, raw data, and photographs of the conservation area must be included with
the report. A vicinity map of the site and maps showing where the individual adult beetles and
exit holes were observed must be included. For the elderberry and associated native plants, the
survival rate, condition, and size of the plants must be analyzed. Real and likely future threats
must be addressed along with suggested remedies and preventative measures (e.g. limiting public
access, more frequent removal of invasive non-native vegetation, etc.).

A copy of each monitoring report, along with the original field notes, photographs,



correspondence, and all other pertinent material, should be deposited at the California Academy
of Sciences (Librarian, California Academy of Sciences, Golden Gate Park, San Francisco, CA
94118) by December 31 of the year that monitoring is done and the report is prepared. The
Service's Sacramento Fish and Wildlife Office should be provided with a copy of the receipt
from the Academy library acknowledging receipt of the material, or the library catalog number
assigned to it.

Access. Biologists and law enforcement personnel from the California Department of Fish and
Game and the Service must be given complete access to the project site to monitor
transplanting activities. Personnel from both these agencies must be given complete access to
the project and the conservation area to monitor the beetle and its habitat in perpetuity.

Success Criteria

A minimum survival rate of at least 60 percent of the elderberry plants and 60 percent of the
associated native plants must be maintained throughout the monitoring period. Within one year
of discovery that survival has dropped below 60 percent, the applicant must replace failed
plantings to bring survival above this level. The Service will make any determination as to the
applicant's replacement responsibilities arising from circumstances beyond its control, such as
plants damaged or killed as a result of severe flooding or vandalism.

Service Contact

These guidelines were prepared by the Endangered Species Division of the Service's Sacramento
Fish and Wildlife Office. If you have questions regarding these guidelines or to request a copy of
the most recent guidelines, telephone (916) 414-6600, or write to:

U.S. Fish and Wildlife
Service Ecological Services
2800 Cottage Way, W-2605
Sacramento, CA 95825
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Table 1: Minimization ratios based on location (riparian vs. non-riparian), stem
diameter of affected elderberry plants at ground level, and presence or
absence of exit holes.

Location Stems (maximum diameter Exit Holes on | Elderberry Seedling | Associated Native
at ground level) Shrub Y/N Ratio 2 Plant Ratio 3
(quantify)1
non-riparian stems >=1" & =<3" No: 1:1 1:1
Yes: 2:1 2:1
non-riparian stems > 3" & <5" No: 2:1 1:1
Yes: 4:1 2:1
non-riparian stems >= 5" No: 3:1 1:1
Yes: 6:1 2:1
riparian stems >=1" & =<3" No: 2:1 1:1
Yes: 4:1 2:1
riparian stems > 3" & <5" No: 3:1 1:1
Yes: 6:1 2:1
riparian stems > = 5" No: 41 1:1
Yes: 8:1 2:1

1
All stems measuring one inch or greater in diameter at ground level on a single shrub are considered occupied
when exit holes are present anywhere on the shrub.

Ratios in the Elderberry Seedling Ratio column correspond to the number of cuttings or seedlings to be planted
per elderberry stem (one inch or greater in diameter at ground level) affected by a project.

3

Ratios in the Associated Native Plant Ratio column correspond to the number of associated native species
to be planted per elderberry (seedling or cutting) planted.
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Migratory Bird Treaty Act of 1918

Migratory Bird Treaty Act of 1918 (16 U.S.C. 703-712; Ch. 128; July 13, 1918; 40 Stat. 755)
as amended by: Chapter 634; June 20, 1936; 49 Stat. 1556; P.L. 86-732; September 8, 1960; 74
Stat. 866; P.L. 90-578; October 17, 1968; 82 Stat. 1118; P.L. 91-135; December 5, 1969; 83 Stat.
282; P.L. 93-300; June 1, 1974; 88 Stat. 190; P.L. 95-616; November 8, 1978; 92 Stat. 3111;
P.L. 99-645; November 10, 1986; 100 Stat. 3590 and P.L. 105-312; October 30, 1998; 112 Stat.
2956

The original 1918 statute implemented the 1916 Convention between the U.S. and Great Britain
(for Canada) for the protection of migratory birds. Later amendments implemented treaties
between the U.S. and Mexico, the U.S. and Japan, and the U.S. and the Soviet Union (now
Russia).

Specific provisions in the statute include:

o Establishment of a Federal prohibition, unless permitted by regulations, to "pursue, hunt,
take, capture, kill, attempt to take, capture or kill, possess, offer for sale, sell, offer to
purchase, purchase, deliver for shipment, ship, cause to be shipped, deliver for
transportation, transport, cause to be transported, carry, or cause to be carried by any
means whatever, receive for shipment, transportation or carriage, or export, at any time,
or in any manner, any migratory bird, included in the terms of this Convention . . . for the
protection of migratory birds . . . or any part, nest, or egg of any such bird." (16 U.S.C.
703)

This prohibition applies to birds included in the respective international conventions between the
U.S. and Great Britain, the U.S. and Mexico, the U.S. and Japan, and the U.S. and the Russia.

e Authority for the Secretary of the Interior to determine, periodically, when, consistent
with the Conventions, "hunting, taking, capture, killing, possession, sale, purchase,
shipment, transportation, carriage, or export of any . . .bird, or any part, nest or egg"
could be undertaken and to adopt regulations for this purpose. These determinations are
to be made based on "due regard to the zones of temperature and to the distribution,
abundance, economic value, breeding habits, and times of migratory flight." (16 U.S.C.
704)

e A decree that domestic interstate and international transportation of migratory birds
which are taken in violation of this law is unlawful, as well as importation of any
migratory birds which are taken in violation of Canadian laws. (16 U.S.C. 705)

o Authority for Interior officials to enforce the provisions of this law, including seizure of
birds illegally taken which can be forfeited to the U.S. and disposed of as directed by the
courts. (16 U.S.C. 706)



o [Establishment of fines for violation of this law, including misdemeanor charges. (16
U.S.C. 707)

o Authority for States to enact and implement laws or regulations to allow for greater
protection of migratory birds, provided that such laws are consistent with the respective
Conventions and that open seasons do not extend beyond those established at the national
level. (16 U.S.C. 708)

e A repeal of all laws inconsistent with the provisions of this Act. (16 U.S.C. 710)

e Authority for the continued breeding and sale of migratory game birds on farms and
preserves for the purpose of increasing the food supply. (16 U.S.C. 711)

The 1936 statute implemented the Convention between the U.S. and Mexico for the Protection of
Migratory Birds and Game Mammals. Migratory bird import and export restrictions between
Mexico and the U.S. were also authorized, and in issuing any regulations to implement this
section, the Secretary of Agriculture was required to consider U.S. laws forbidding importation
of certain mammals injurious to agricultural and horticultural interests. Monies for the Secretary
of Agriculture to implement these provisions were also authorized.

The 1960 statute (P.L. 86-732) amended the MBTA by altering earlier penalty provisions. The
new provisions stipulated that violations of this Act would constitute a misdemeanor and
conviction would result in a fine of not more than $500 or imprisonment of not more than six
months. Activities aimed at selling migratory birds in violation of this law would be subject to
fine of not more than $2000 and imprisonment could not exceed two years. Guilty offenses
would constitute a felony. Equipment used for sale purchases was authorized to be seized and
held, by the Secretary of the Interior, pending prosecution, and, upon conviction, be treated as a
penalty.

Section 10 of the 1969 amendments to the Lacey Act (P.L. 91-135) repealed the provisions of the
MBTA prohibiting the shipment of wild game mammals or parts to and from the U.S. or Mexico
unless permitted by the Secretary of the Interior. The definition of "wildlife" under these
amendments does not include migratory birds, however, which are protected under the MBTA.

The 1974 statute (P.L. 93-300) amended the MBTA to include the provisions of the 1972
Convention between the U.S. and Japan for the Protection of Migratory Birds and Birds in
Danger of Extinction. This law also amended the title of the MBTA to read: "An Act to give
effect to the conventions between the U.S. and other nations for the protection of migratory
birds, birds in danger of extinction, game mammals, and their environment."

Section 3(h) of the Fish and Wildlife Improvement Act of 1978 (P.L. 95-616) amended the
MBTA to authorize forfeiture to the U.S. of birds and their parts illegally taken, for disposal by
the Secretary of the Interior as he deems appropriate. These amendments also authorized the
Secretary to issue regulations to permit Alaskan natives to take migratory birds for their
subsistence needs during established seasons. The Secretary was required to consider the related
migratory bird conventions with Great Britain, Mexico, Japan, and the Soviet Union in



establishing these regulations and to establish seasons to provide for the preservation and
maintenance of migratory bird stocks.

Public Law 95-616 also ratified a treaty with the Soviet Union specifying that both nations will
take measures to protect identified ecosystems of special importance to migratory birds against
pollution, detrimental alterations, and other environmental degradations. (See entry for the
Convention Between the United States of America and the Union of Soviet Socialist Republics
Concerning the Conservation of Migratory Birds and Their Environment; T.I.A.S. 9073; signed
on November 19, 1976, and approved by the Senate on July 12, 1978; 92 Stat. 3110.)

Public Law 99-645, the 1986 Emergency Wetlands Resources Act, amended the Act to require
that felony violations under the MBTA must be "knowingly" committed.

P.L. 105-312, Migratory Bird Treaty Reform Act of 1998, amended the law to make it unlawful
to take migratory game birds by the aid of bait if the person knows or reasonably should know
that the area is baited. This provision eliminates the "strict liability" standard that was used to
enforce Federal baiting regulations and replaces it with a "know or should have known" standard.
These amendments also make it unlawful to place or direct the placement of bait on or adjacent
to an area for the purpose of taking or attempting to take migratory game birds, and makes these
violations punishable under title 18 United States Code, (with fines up to $100,000 for
individuals and $200,000 for organizations), imprisonment for not more than 1 year, or both. The
new amendments require the Secretary of Interior to submit to the Senate Committee on
Environment and Public Works and the House Committee on Resources a report analyzing the
effect of these amendments and the practice of baiting on migratory bird conservation and law
enforcement. The report to Congress is due no later than five years after enactment of the new
law.

P.L. 105-312 also amends the law to allow the fine for misdemeanor convictions under the
Migratory Bird Treaty Act to be up to $15,000 rather than $5000.



APPENDIX E: TIMING AND METHODOLOGY
FOR CONDUCTING
SWAINSON’S HAWK SURVEYS



RECOMMENDED TIMING AND
METHODOLOGY
FOR SWAINSON'S HAWK NESTING SURVEYS
IN CALIFORNIA'S CENTRAL VALLEY

Swainson’s Hawk Technical Advisory Committee
May 31, 2000

This set of survey recommendations was developed by the Swainson’s Hawk Technical
Advisory Committee (TAC) to maximize the potential for locating nesting Swainson’s
hawks, and thus reducing the potential for nest failures as a result of project
activities/disturbances. The combination of appropriate surveys, risk analysis, and
monitoring has been determined to be very effective in reducing the potential for project-
induced nest failures. As with most species, when the surveyor is in the right place at the
right time, Swainson’s hawks may be easy to observe; but some nest sites may be very
difficult to locate, and even the most experienced surveyors have missed nests, nesting
pairs, mis-identified a hawk in a nest, or believed incorrectly that a nest had failed. There
is no substitute for specific Swainson’s hawk survey experience and acquiring the correct
search image.

METHODOLOGY

Surveys should be conducted in a manner that maximizes the potential to observe the
adult Swainson’s hawks, as well as the nest/chicks second. To meet the California
Department of Fish and Game’s (CDFG) recommendations for mitigation and protection
of Swainson’s hawks, surveys should be conducted for a '% mile radius around all project
activities, and if active nesting is identified within the % mile radius, consultation is
required. In general, the TAC recommends this approach as well.

Minimum Equipment

Minimum survey equipment includes a high-quality pair of binoculars and a high quality
spotting scope. Surveying even the smallest project area will take hours, and poor optics
often result in eye-strain and difficulty distinguishing details in vegetation and subject
birds. Other equipment includes good maps, GPS units, flagging, and notebooks.

Walking vs Driving
Driving (car or boat) or “windshield surveys” are usually preferred to walking if an
adequate roadway is available through or around the project site. While driving, the



observer can typically approach much closer to a hawk without causing it to fly.
Although it might appear that a flying bird is more visible, they often fly away from the
observer using trees as screens; and it is difficult to determine from where a flying bird
came. Walking surveys are useful in locating a nest after a nest territory is identified, or
when driving is not an option.

Angle and Distance to the Tree

Surveying subject trees from multiple angles will greatly increase the observer’s chance
of detecting a nest or hawk, especially after trees are fully leafed and when surveying
multiple trees

in close proximity. When surveying from an access road, survey in both directions.
Maintaining a distance of 50 meters to 200 meters from subject trees is optimal for
observing perched and flying hawks without greatly reducing the chance of detecting a
nest/young: Once a nesting territory is identified, a closer inspection may be required to
locate the nest.

Speed

Travel at a speed that allows for a thorough inspection of a potential nest site. Survey
speeds should not exceed 5 miles per hour to the greatest extent possible. If the
surveyor must travel faster than 5 miles per hour, stop frequently to scan subject
trees.

Visual and Aural Ques

Surveys will be focused on both observations and vocalizations. Observations of nests,
perched adults, displaying adults, and chicks during the nesting season are all indicators
of nesting Swainson’s hawks. In addition, vocalizations are extremely helpful in locating
nesting territories. Vocal communication between. hawks is frequent during territorial
displays; during courtship and mating; through the nesting period as mates notify each
other that food is available or that a threat exists; and as older chicks and fledglings beg
for food.

Distractions

Minimize distractions while surveying. Although two pairs of eyes may be better than
one pair at times, conversation may limit focus. Radios should be off, not only are they
distracting, they may

cover a hawk’s call.

Notes and Species Observed

Take thorough field notes. Detailed notes and maps of the location of observed
Swainson’s hawk nests are essential for filling gaps in the Natural Diversity Data Base;
please report all observed nest sites. Also document the occurrence of nesting great
homed owls, red-tailed hawks, red-shouldered hawks and other potentially competitive
species. These species will infrequently nest within 100 yards of each other, so the



presence of one species will not necessarily exclude another.

TiMING

To meet the minimum level of protection for the species, surveys should be completed for
at least the two survey periods immediately prior to a project’s initiation. For example, if
a project is scheduled to begin on June 20, you should complete 3 surveys in Period 111
and 3 surveys in Period V. However, it is always recommended that surveys be
completed in Periods II, III and V.

Surveys should not be conducted in Period IV.

The survey periods are defined by the timing of migration, courtship, and nesting in a
“typical” year for the majority of Swainson’s hawks from San Joaquin County to
Northern Yolo County. Dates should be adjusted in consideration of early and late
nesting seasons, and geographic differences (northern nesters tend to nest slightly later,
etc). If you are not sure, contact a TAC member or CDFG biologist.

Survey dates Survey time Number of Surveys Justification and search image

I. January-March 20 (recommended optional) All day 1

Prior to Swainson’s hawks returning, it may be helpful to survey the project site to
determine potential nest locations. Most nests are easily observed from relatively long
distances, giving the surveyor the opportunity to identify potential nest sites, as well as
becoming familiar with the project area. It also gives the surveyor the opportunity to
locate and map competing species nest sites such as great homed owls from February on,
and red-tailed hawks from March on. After March 1, surveyors are likely to observe
Swainson’s hawks staging in traditional nest territories.

I. March 20 to April 5 Sunrise to 1000 3 1600 to sunset 3

Most Central Valley Swainson’s hawks return by April 1, and immediately begin
occupying their traditional nest territories. For those few that do not return by April 1,
there are often hawks (“floaters™) that act as place-holders in traditional nest sites; they
are birds that do not have mates, but temporarily attach themselves to traditional

territories and/or one of the site’s “owners.” Floaters are usually displaced by the
territories’ owner(s) if the owner returns.

Most trees are leafless and are relatively transparent; it is easy to observe old nests,
staging birds, and competing species. The hawks are usually in their territories during
the survey hours, but typically soaring and foraging in the mid-day hours. Swainson’s
hawks may often be observed involved in territorial and courtship displays, and circling
the nest territory. Potential nest sites identified by the observation of staging Swainson’s



hawks will usually be active territories during that season, although the pair may not
successfully nest/reproduce that year.

. April 5 to April 20 Sunrise to 1200 3 1630 to Sunset 3

Although trees are much less transparent at this time, activity at the nest site increases
significantly. Both males and females are actively nest building, visiting their selected
site frequently. Territorial and courtship displays are increased, as is copulation. The
birds tend to vocalize often, and nest locations are most easily identified. This period may
require a great deal of “sit and watch” surveying.

IV. April 21 to June 10 Monitoring known nest sites only
Initiating Surveys is not recommended

Nests are extremely difficult to locate this time of year, and even the most experienced
surveyor will miss them, especially if the previous surveys have not been done. During
this phase of nesting, the female Swainson’s hawk is in brood position, very low in the
nest, laying eggs, incubating, or protecting the newly hatched and vulnerable chicks; her
head may or may not be visible. Nests are often well-hidden, built into heavily vegetated
sections of trees or in clumps of mistletoe, making them all but invisible. Trees are
usually not viewable from all angles, which may make nest observation impossible.

Following the male to the nest may be the only method to locate it, and the male will
spend hours away from the nest foraging, soaring, and will generally avoid drawing
attention to the nest site. Even if the observer is fortunate enough to see a male returning
with food for the female, if the female determines it is not safe she will not call the male
in, and he will not approach the nest; this may happen if the observer, or others, are too
close to the nest or if other threats, such as rival hawks, are apparent to the female or
male.

V. June 10 to July 30 (post-fledging) Sunrise to 1200
1600 to sunset

Young are active and visible, and relatively safe without parental protection. Both adults make
numerous trips to the nest and are often soaring above, or perched near or on the nest tree. The
location and construction of the nest may still limit visibility of the nest, young, and adults.



DETERMINING A PROJECT'S POTENTIAL
FOR IMPACTING SWAINSON'S HAWEKS
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